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Marriage— Breach of Promise — Survival of Action against Executor 
of Promisor — Special Damage. — Quirk v. Thomas, Ct. of App., 140 L. T. 
(Eng.) 131. — Where the plaintiff, relying on the promise of marriage by 
the executor's testator, gave up a profitable business, thereby suffering 
financial loss through the breach of promise, held, that there could be no 
recovery, the court expressing its doubts as to whether or not the action 
would lie, even if special damage had been proven. 

As a general proposition, an action for breach of promise of marriage 
does not survive at common law as it is purely personal. Hayden v. 
Vreeland, 37 N. J. L. 372. Some courts, however, intimate that the action 
survives if special damage is proven. Larocque v. Conheim, 87 N. Y. S. 
625; Grubb v. Suit, 32 Gratt. (Va.) 203; Smith v. Sherman, 4 Cush. 
(Mass.) 408. The allegation of special damage must relate to property 
and be such as would be sufficient' of itself to maintain a suit. Hovey v. 
Page, 55 Me. 142; Jenkins v. French, 58 N. H. 532. So where the primary 
cause of the injury is personal, although with resultant damage to the 
party's estate, which latter would not of itself be a ground for action, 
the action does not survive. Drake v. Beckman, 11 Me. & Wei. 316; 
Vittutn v. Gilman, 48 N. H. 419; Payne's Appeal, 65 Conn. 379. In clas- 
sifying the action for breach of promise, it resembles an action on the case 
for personal injuries, being sui generis, as it cannot be classed as a pure 
action ex contractu, as distinguished from one purely ex delicto, or 
vice versa. Wade v. Klabfleisch, 58 N. Y. 282. Regarding the action as 
being one of deceit, as there is a resemblance (Stebbins v. Palmer, I Pick. 
(Mass.) 71), it would not survive unless the estate of the testator was 
enriched thereby, Jones v. Van Zandt, 4 McLean 599, Fed. Cas. No. 7, 503. 
Thus there was created no quasi contract Phillips v. Homfray, L. R. 24, 
Ch. D. 439. However, the states of New Hampshire and North Carolina 
have made statutory provision for the survival of the same. Stewart v. 
Lee, 70 N. H. 181; Shuler v. Millsap, 71 N. C. 207. In view of the 
unsettled state of the authorities regarding the survival of a breach of 
promise action, in the absence of statutory enactment, no definite rule 
can be laid down. However, it may be stated as a settled doctrine that 
where the injury to property is incidental to the personal injury, it does 
not survive. In the principal case the loss grew out of the broken promise, 
as appears, and therefore it should die with the transgressor, as his estate 
was not enriched and the primary cause of the action was the personal 
injury. 

J. McD. 

Sale of Standing Timber— Construction of Contract. Chapman v. 
Dearman et al., 181 S. W. (Tex.) 808.— Held, that a warranty deed to all 
timber standing and growing upon a described tract of land, no mention 
being made in deed as to time of removal, conveyed a fee simple to the 
timber, and the grantee was under no obligation to remove the same within 
a reasonable time. Middlebrook, J., dissenting. 

It has been held that such a grant does not convey the title in fee 
simple, but gives the grantee the beneficial interest only, until the timber 
shall be cut and removed,— a terminable estate, which ends when a reason- 



